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THE  HISTORY 


In  August  1989,  Mr.  Keltie  Jones  filed  a  complaint  with  the  Ontario  Human  Rights 
Commission  (Commission)  against  Highmark  Properties  (Highmark),  alleging  that  income  criteria 
applied  by  Highmark  when  accepting  tenancy  applications  were  discriminatory.  In  June  1 992,  Jones 
and  Highmark  executed  a  written  settlement  of  that  complaint.  Subsequently,  Mr.  Jones  alleged  that 
Highmark  had  resiled  from  the  settlement.  In  November  1992,  Mr.  Jones  filed  a  second  complaint 
with  the  Commission  alleging  a  breach  of  settlement  pursuant  to  section  43  of  the  Ontario  Human 
Rights  Code  R.S.O.  1990,  c.H.19,  as  amended  {Code).  The  section  43  complaint  was  processed  by 
the  Commission. 

In  April  1995,  the  Commission  decided  that  a  Board  of  Inquiry  should  be  appointed  to  inquire 
into  the  section  43  complaint.   On  May  8,  1995, 1  was  assigned  to  conduct  the  inquiry. 

THE  MOTION 

At  the  outset  of  the  hearing  into  the  section  43  complaint,  Highmark  moved  for  an  order 
dismissing  the  complaint  for  lack  of  jurisdiction  on  the  basis  that: 

a)  the  Commission  exceeded  its  jurisdiction  by  referring  the  complaint  to  the  Board;  and 

b)  the  Board  of  Inquiry  did  not  have  jurisdiction  to  hear  the  matter. 

The  grounds  for  the  motion  were  that  the  settlement  which  formed  the  basis  of  the  complaint 
had  never  been  approved  by  the  Commission;  that  such  approval  was  a  necessary  precondition  under 
s.  43;  and  that  the  complaint  was,  as  a  result,  improperly  brought  under  s.43. 

THE  ISSUE 

The  issue  before  me  on  this  motion  is  a  very  narrow  one.  Did  the  Commission  approve  the 
settlement  reached  between  Mr.  Jones  and  Highmark?  Section  43  of  the  Code  states: 

Where  a  settlement  of  a  complaint  is  agreed  to  in  writing,  signed  by 
the  parties  and  approved  by  the  Commission,  the  settlement  is  binding 
upon  the  parties,  and  a  breach  of  the  settlement  is  grounds  for  a 
complaint  under  section  32,  and  this  Part  applies  to  the  complaint  in 
the  same  manner  as  if  the  breach  of  the  settlement  were  an 
infringement  of  a  right  under  this  Act. 


It  is  clear  from  the  wording  of  the  section,  and  all  parties  agree,  that  it  is  fundamental  to 
founding  a  complaint  under  this  section  that  the  written  settlement  be  approved  by  the  Commission. 
The  parties  do  not  agree  whether  that  approval  was  granted. 

Highmark  filed  an  affidavit  in  support  of  their  motion.  Annexed  to  the  affidavit  was  various 
correspondence  from  the  Commission  in  which  the  Commission  took  the  following  positions: 

1.  it  would  not  be  in  a  position  at  the  hearing  to  present 
evidence  that  it  had  approved  the  settlement; 

2.  it  was  of  the  view  that  it  could  not  prove  a  violation  of  s.  43; 

3.  it  could  not  proceed  with  the  case  because  the  Commission 
had  not  approved  the  settlement.  The  Commission  had 
adopted  a  policy  of  administratively  closing  some  files 
without  the  Commissioners  approving  the  settlement.  The 
original  complaint  had  been  administratively  closed  because 
the  terms  of  the  settlement  were  manifest  i.e.  all  terms  had 
been  complied  with  at  the  time  of  execution; 

4.  Commission  staff  felt  that  due  to  the  manifest  nature  of  the 
settlement  no  Commission  approval  was  necessary;  and 

5.  the  administrative  closure  of  the  file  had  not  been  recognized 
by  Commission  staff  when  they  recommended  that  a  Board 
of  Inquiry  be  appointed  on  the  Section  43  complaint. 

Neither  the  Commission,  nor  the  Complainant  Mr.  Jones  filed  material  in  response  to  that 
affidavit.  Counsel  for  the  Centre  for  Equality  Rights  in  Accommodation  (CERA),  who  appeared 
as  agent  for  Mr.  Jones,  submitted  that  he  wished  to  lead  evidence  that  the  settlement  had  been 
approved,  despite  the  position  being  taken  by  the  Commission.  By  an  interim  decision  released  on 
August  25,  1995,  I  ordered  that  Mr.  Jones  be  permitted  to  lead  his  evidence  on  this  issue  alone. 

The  parties  appeared  before  me  on  September  6th  and  7th,  1995. 
The  Evidence 

To  understand  the  sequence  of  events  that  occurred  in  this  file,  it  is  essential  to  understand 
the  history  of  the  internal  processes  at  the  Commission  dealing  with  settlements.  Mr.  Mark  Frawley, 
currently  senior  legal  counsel  for  the  Commission,  was  between  1990  and  1994,  the  Acting  Director 
for  Case  Management  and  a  member  of  the  Case  Management  Working  Group. 
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The  Case  Management  Working  Group  had  among  its  members  several  Commissioners.  Mr 
Frawley  testified  that  the  group  concluded  that  the  then  existing  practice,  which  required  the 
Commissioners  to  approve  all  settlements,  was  cumbersome,  time  consuming,  and  delayed  closure 
of  files.  Further,  in  a  significant  number  of  cases,  the  Commissioners  were  approving  concluded 
settlements,  in  that  all  elements  had  been  complied  with  prior  to  the  approval. 

The  Case  Management  Working  Group  drafted  a  revised  Procedures  Manual  Directive 
respecting  approval  of  settlements.  The  Directive  divided  settlements  into  "Jurisdictional  Approval 
Settlements"  and  "Administrative  Approval  Settlements".  Standard  minutes  of  settlement,  releases 
and  correspondence  were  drafted,  and  circulated,  for  each  type  of  settlement. 

The  distinction  between  a  jurisdictional  settlement  and  an  administrative  one,  as  defined  by 
the  Case  Management  Working  Group,  was  whether  the  terms  of  the  settlement  were  manifest  or 
completed. 

A  file  could  be  administratively  closed  if: 

a)  the  terms  of  the  settlement  were  effected,  or  manifest; 

b)  the  manifest  nature  of  the  settlement  was  documented  in  writing;  and 

c)  if  the  settlement  called  for  money  to  be  paid,  the  Commission  held 
certified  cheques  in  escrow. 

In  an  administrative  settlement,  the  Regional  Manager  approved  the  settlement  and  the  file 
was  closed. 

A  file  was  to  be  jurisdictional^  closed  when  the  settlement  terms  required  further 
monitoring  or  involvement  by  the  Commission.  In  a  jurisdictional  closure,  the  Commissioners  were 
required  to  approve  the  settlement  and  the  wording  used  in  the  Minutes  of  Settlement  made  it  clear 
that  the  settlement  was  conditional  on  approval  of  the  Commissioners  and  would  be  void  if  the 
Commissioners  rejected  it. 

Mr.  Frawley  testified,  and  the  exhibits  filed  indicate,  that  pursuant  to  the  Directive, 
settlements  had  to  be  approved  by  the  Commissioners  to  be  enforceable  under  section  43  of  the 
Code  (then  section  42).  Mr.  Frawley  testified  that  the  Commissioners  did  not  intend  to  delegate 
their  authority  to  approve  settlements  by  introduction  of  the  Directive.  They  made  a  clear 
distinction  between  what  they  called  section  42  settlements  (jurisdictional  settlements)  and 
administrative  settlements. 
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The  Directive  was  approved  by  the  Commissioners,  and  applied  to  settlements  reached  after 
July  1,  1991.  It  was  in  the  context  of  this  revised  procedure  that  Mr.  Jones  resolved  his  original 
complaint. 

Mr.  Gilliam  was  the  Human  Rights  Officer  involved  in  the  original  complaint.  He  testified 
that  he  was  assigned  to  the  Jones  case  in  early  1992.  He  spoke  to  Highmark  and  CERA,  as  agent 
for  Mr.  Jones.  A  settlement  of  the  complaint  was  ultimately  arrived  at  that  required  four  things: 

1 .  Highmark  would  prepare  a  policy  removing  consideration  of  income  criteria; 

2.  Highmark  would  pay  settlement  funds  by  way  of  certified  cheques  totalling  $2,500 
to  reflect  the  difference  in  rent  Mr.  Jones  would  have  paid  in  the  Highmark  building 
and  the  rent  he  ultimately  paid  for  accommodation  and  an  amount  for  general 
damages; 

3.  Highmark  would  post  notices  from  the  Commission  on  its  premises;  and 

4.  Highmark  would  provide  a  letter  of  assurance  to  the  Chief  Commissioner  that  it 
would  continue  to  abide  by  the  Code. 

Mr.  Gilliam  testified  that  the  revised  tenant  application  policy  was  received  from  Highmark. 
It  was  reviewed  by  Mr.  Gilliam  and  his  supervisor  and  was  acceptable  to  all  parties  to  the  complaint. 
The  settlement  funds  were  provided  to  the  Commission  in  the  form  of  a  certified  cheque.  A  letter 
of  assurance  was  provided  by  Highmark  and  Mr.  Gilliam  provided  Highmark  with  a  number  of 
Commission  notices  for  posting.  In  the  words  of  Mr.  Gilliam,  the  deal  was  signed,  sealed  and 
delivered. 

Mr.  Gilliam  testified  that  he  interpreted  the  1991  change  in  policy  to  mean  that  settlements 
in  which  all  terms  were  manifest  did  not  require  Commission  approval.  In  his  view,  because  all 
elements  of  the  Jones  settlement  were  manifest  (the  revised  policy  was  in  place  and  he  had  received 
the  certified  settlement  funds),  administrative  closure  was  appropriate.  He  did  not  therefore  include 
in  the  Minutes  of  Settlement  wording  which  would  make  the  settlement  conditional  upon  approval 
by  the  Commissioners.  The  settlement  was  never  sent  to  the  Commissioners  for  approval. 

Mr.  Jones  recalled  signing  a  release  and  receiving  the  settlement  funds  and  thereafter 
receiving  a  letter  from  Mr.  Gilliam  forwarding  to  him  the  fully  executed  Minutes  of  Settlement  and 
Release.  Mr.  Jones  relied  on  the  advice  of  his  counsel  at  CERA  in  negotiating  and  accepting  the 
terms  of  the  settlement.  Mr.  Gilliam's  letter  and  the  enclosures  were  marked  as  exhibits.  The 
exhibits  contain  two  references  which  bear  on  the  issue  of  the  approval  of  the  settlement.  The 
covering  letter  reads  in  part: 
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Please  be  advised  that  this  case  was  reviewed  and  the  settlement 
approved  by  a  Manager  of  the  Task  Force. 

Enclosed  are  the  approved  Minutes  of  Settlement  and  Letter  of 
Assurance  for  your  usage  

The  Minutes  of  Settlement  entered  into  between  Highmark  and  Mr  Jones  which  was  enclosed  read 
in  part: 

...Certified  cheques  for  both  payments  are  being  held  in  escrow  by 
the  Commission  to  be  given  to  the  Complainant  upon  approval  of  this 
settlement. 

A  review  of  the  wording  of  the  covering  correspondence  indicates  that  it  was  a  hybrid  of  the 
language  approved  for  an  administrative  and  a  jurisdictional  closing. 

Discussion 

The  Code  does  not  set  out  a  procedure  by  which  settlements  are  to  be  approved  by  the 
Commission.  In  fact  the  only  reference  to  "approval"  is  in  section  43.  Section  43  is  not  an  approval 
section,  but  an  enforcement  section  once  an  approval  has  been  granted. 

CERA  argued  that  approval  should  be  broadly  interpreted  and  that  the  process  adopted  by 
the  Commission  for  approving  settlements  was  just  that  -  a  process,  and  therefore  subject  to  change. 
CERA  further  argued  that  I  should  apply  established  rules  of  statutory  interpretation  to  find  that 
approval  had  been  granted.  They  submitted  that  given  its  ordinary  meaning,  approval  could  take 
many  forms. 

In  my  view  the  interpretation  of  "approval"  in  section  43  is  not  the  issue.  There  is  no  doubt 
that  there  was  approval  of  this  settlement  at  a  number  of  levels  of  the  Commission.  Mr.  Gilliam 
approved  the  settlement,  as  did  the  Regional  Manager  of  the  task  force.  The  issue  is  whether  an 
approval  by  the  Commission,  as  such  is  meant  in  the  Code,  was  granted.  Approval  by  the 
Commission  under  section  43  of  the  Code,  can  only  mean  approval  by  the  Commissioners.  The 
Code  is  not  ambiguous.  It  defines  Commission  in  section  27(1): 

The  Ontario  Human  Rights  Commission  is  continued  under  the  name 
Ontario  Human  Rights  Commission  in  English  and  Commission 
ontarienne  des  droits  de  la  personne  in  French  and  shall  be  composed 
of  such  persons,  being  not  fewer  than  seven,  as  are  appointed  by  the 
Lieutenant  Governor  in  Council. 
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The  Commission  is  responsible  to  the  Minister  for  the  administration  of  the  Act. 
Commissioners  can,  pursuant  to  section  27(6),  delegate  any  function  of  the  Commission  to  a 
division  of  the  Commission  composed  of  at  least  three  commissioners.  By  contrast,  pursuant  to 
section  33,  the  Commission  is  specifically  given  the  power  to  delegate  its  investigative  powers  to 
its  employees.  Without  a  specific  power  to  delegate,  the  word  "Commission"  as  used  in  the  Code, 
must  be  read  as  defined  -  meaning  the  Commissioners.  A  definition  of  "Commission"  which  is 
extended  to  include  employees  is  inconsistent  with  the  structure  of  the  Code.  The  Code  gives 
certain  powers  to  the  Commissioners  and  is  specific  when  it  intends  that  those  powers  can  be 
delegated  to  persons  other  than  the  Commissioners.  Any  other  interpretation  could  result  in  an 
argument  that  the  Commissioners  are  able  to  delegate  other  powers,  such  as  the  power  not  to  deal 
with  a  complaint  under  section  34,  the  power  to  refer  a  complaint  to  the  Board  of  Inquiry  under 
section  36,  or  the  reconsideration  power  under  section  37. 

I  therefore  accept  the  submission  of  counsel  for  the  Respondent  and  the  Commission  that, 
under  section  43  of  the  Code,  only  a  settlement  approved  by  the  Commissioners  is  enforceable. 
CERA  argued  that  so  finding  would  result  in  a  large  number  of  administratively  approved 
settlements  being  unenforceable.  They  filed  evidence  obtained  from  the  Commission,  indicating 
that  in  1993/1994,  out  of  a  total  of  244  settlements  reached,  211  files  were  administratively  closed. 
In  1994/1995,  out  of  a  total  of  293  settlements,  259  files  were  administratively  closed.  CERA 
argued  that  all  of  these  administrative  closings  would  be  unenforceable  if  section  43  was  restricted 
to  settlements  approved  by  the  Commissioners,  and  that  such  a  result  would  be  against  public 
policy.  CERA  further  argued  that  parties  would  be  less  likely  to  settle  without  the  enforcement 
mechanism  of  section  43.  I  do  not  agree.  These  arguments  only  pertain  when  files  have  been 
incorrectly  administratively  closed.  Files  which  are  appropriate  for  an  administrative  closing 
should  never  require  enforcement.  The  very  manifest  nature  of  the  settlement  means  that  there  is 
nothing  outstanding  to  be  enforced. 

Analysed  on  this  basis,  it  is  apparent  that  this  settlement  should  never  have  been 
administratively  closed.  A  settlement  involving  a  change  in  policy  is  inherently  prospective  and 
requires  a  continuing  obligation  on  the  part  of  the  Respondent  to  maintain  and  apply  the  policy.  The 
decision  to  administratively  close  this  file  resulted  in  the  Complainant  losing  the  right  to  have  the 
settlement  enforced  in  this  forum. 

The  error  in  classifying  the  nature  of  the  settlement  was  compounded  by  the  subsequent 
inadequate  handling  of  this  matter  by  Commission  staff.  Errors  were  made  in  the  correspondence 
used  to  close  this  file.  Commission  staff  then  processed  a  section  43  complaint,  right  through  to  the 


» 
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recommendation  that  a  Board  of  Inquiry  be  appointed,  without  recognizing  a  fundamental  flaw  in 
the  file.  It  was  not  until  shortly  before  the  first  day  of  hearing  that  Commission  counsel  recognized 
the  problem,  and  while  Commission  counsel  is  to  be  commended  for  her  frankness  in  this  matter, 
both  the  Complainant  and  Highmark  have  been  put  to  considerable  expense. 

While  this  decision  results  in  the  Complainant  being  without  enforcement  recourse  under 
the  Code,  there  are  other  remedies  available  to  him.  If  the  minutes  of  settlement  are  binding  on 
both  parties  they  are  a  contract  enforceable  elsewhere.  Further,  if  the  original  complaint  is  not 
settled,  there  are  remedies  available  to  the  Complainant  for  the  discrimination  originally  alleged. 


The  motion  by  Highmark  to  dismiss  this  complaint  is  granted.  I  will  remain  seized  of  this 
matter  and  am  prepared  to  hear  submissions  regarding  costs. 


Decision 


Date 


